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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
one may de against such order, to the appropriate authority in the following way : '
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Revision ‘application to Government of India :
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Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by
proviso t sub-section (1) of Section-35 ibid :

another fctory or from one warehouse to another during the course of processing of the goods
warehoube or in storage whether in a factory or in a warehouse.

by

Asdstant Commissioner, CGST& Central  Excise, Division Gandhinagar, Gandhinagar

the
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i
i) A fevision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry df Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

first
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(i) id case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
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In cage of rebéte of duty of excise on goods exported to any country or.territory outside
india pf on exgisable material used in the manufacture of the goods which are exported

to any country of territory outside india.
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In cabe of go¢ds exported outside India export to Nepa! or Bhutan, without payment of
duty. |
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Credit of ani{ duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on of after, the date appointed under Sec.109

of the Finande (No.2) Act, 1998.

Thd above 3pplication shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
twd copies gach of the Ol0 and Order-In-Appeal. It should also be accompanied by 2
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35{EE of CEA, 1944, under Major Head of Account.
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TH revisioh application shall be accompanied by a fee of Rs.200/- where the amount
involved is IRupees One Lac of less and Rs.1,000/- where the amount involved is more

than Rupegs One Lac.
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Appeal tp Custom, Excise, & Service Tax Appeliate Tribunal.
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Uhder Sedtion 35B/ 35E of CEA, 1944 an appeal lies to -
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To the we%t regional bench of Customs, Excise & Service Tax Appellate Tribuna! (CESTAT) at
2

""floor,Bd\umaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad ! 380004. in case of appeals
gther thangas mentioned in para-2(i) (a) above. .
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' The dppeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
presctibed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accorﬁpanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penaity / demand / refund is upto 5
Lac, $ Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
wheré the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aﬁsﬁmﬁaﬁwmmmﬂm%ﬁmwm$mqﬁﬂmwsm
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In cakse of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid |in the aforesaid manner not withstanding the fact that the one appeal to the
Appdilant Tribunal or the one application to the Central Govt. As the case may be, is
filledjto avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Onelcopy of application or 0.1.0. as the case may be, and the order of the adjournment
authbority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| itern
of tHe court fee Act, 1975 as amended.
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Attdntion in invited to the rules covering these and other related matter contended in the
Cugtoms, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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cg#A(Demand)  Jags(Penalty) Eﬁ‘ho%t{é‘aﬁmm | STOHTaR, HRAFARTTAAT L0
W‘Tim'("? I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) )
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Fol an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
thé Appellate Commissioner would have to be pre-deposited, provided that the pre-
debosit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mdndatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
C [ tral Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1894)

|
dnder Central Excise and Service Tax, "Duty demanded” shall include:

{ (Wi amount determined under Section 11 D;

i (lix) amount of erroneous Cenvat Credit taken;

| (Ix) amount payable undef Rule 8 of the Cenvat Credit Rules.
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Inf view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty QLG and penalty are in dispute, or penalty, where
penalty alone is in dispute.” Pt
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ORDER-IN-APPEAL

he preisent appeal has been filed by M/s. Beeline Broking Ltd,
101-143, Vlshwa Complex, Opposite Jain Derasar, Navrangpura,
Ahmedabad (ihelemafter referred to as the appellant) against Order in
Original Noi o5/ D/GNR/KP/2020-21 dated 30-09-2020 [hereinafter
referred to as; ‘impugned order’} passed by the Assistant Commissioner,
CGST Div1810n Gandhinagar, Gandhinagar Commissionerate

_[hereinafter neferred to as adjudlcatmgautbouty]

2. rieﬂy-éstated, the facts of the case 1is thaf the appellant are
engaged in piroviding ‘Stockbroker Ser\Irices’ and are holding Service Tax
Registration {No AAGCB0134PSD001. They are availing Cenvat Credit
of the duty gald on input services as provided under the Cenvat Credit
Rules, 2004 '(heremafter referred to as CCR, 2004). EA 2000 audit on
the records appellant was conducted for the period from April, 2016 to
June, 201’7 As per Revenue Para 3 of FAR No. 577/2019-20 dated

Cenvat (,redlt of common input services and had not maintained
separate redords for the common input services received by them. As
per Rule 2 (4) of the CCR, 2004, ‘exempted services’ includes services on
which no sefrvice tax is leviable under Section 66B of the Finance Act,
1994 SinceéTrading activity is specifically included in the exempted
serviges, it appeared that the appellant had to reverse the proportionate
Cenvat Creéht availed on the trading activity as per the prov1smns of
Rule!6 (3) oﬁ; the CCR, 2004.

2.1 |A queriy memo dated 16.08.2019 was issued to the appellant with
a refquest tb pay the unpaid Service Tax. The appellant vide letters
] 27 08L2019 and 25.09.2019 did not agree with the audit objection

grodnd that the service tax -levied on various charges by the
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stock eéxchange while buying and selling of the shares on behalf of the
clientsg as well as on their own account had already been paid. Further,
credit had not been availed or utilized on shares traded for their own

account Hence, Rule 6 (3) is not applicable in their case.

3. ’1?"he appellant was issued SCN No. 205/19-20 dated 25.11.2019
from F:'.No. V1/1(b)-111/IA/C-VIII/MIS/19-20 proposing to :
1. ]éeCOVGI‘ the wrongly availed Cenvat Credit amounting to |

Rs 10,25,907/- under Section 73 (1) of the Finance Act, 1994 read
th Rule 14 (1) (ii) of the CCR, 2004;

11. (tharge and recover Interest under Section 75 of the Finance Act,
1994 read with Rule 14 (1) (i) of the CCR, 2004;

1ii. ﬁmpose penalty under Section 78 (1) of the Fmance Act, 1994 read
wlth Rule 15 (3) of the CCR, 2004.

4, ’i’he 'SCN was adjudicated vide the impugned order wherein
Cenvat Credit amounting to Rs.10,25,907/- was ordered to be recovered
under’ Section 73 (1) of the Finance Act, 1994 read with Rule 14 (1) (i)
of the' CCR, 2004 along with interest under Section 75 of the Finance
Act, 1?394. Penalty of Rs.10,25,907/ was also imposed under Section 78
1 (1) of i;he Finance Act, 1994 read with Rule 15 (3) of the CCR, 2004.

5. #{ggrieved with the impugned order, the appellant firm has filed
the in:'lstant ap.peal on the following grounds:

.‘
i) ; They purchase and sell security and also has done transaction
on the stock exchange in their own name. Thus, there is no
element of service involved as the activity is for self. They are
not providing services to any other person and that trading of

shares on own account is not a service and is not covered under

the definition of exempted services. They refer to the Order of
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iii)

v)

v)

vi)

vii)
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the H;on’ble Tribunal in the case of M/s.Swastika Investemart
L1m1ted Vs. Commissioner of C.Ex., & S.T, Indore (M.P).

No credlt has been availed or utilized on shares traded for their
own c}ccount. Hence, Rule 6 (3) is not applicable in their case.
The éctivities of purchase and sale of shares for the company
itself écannot be treated as activity of trading of securities which
is covered within the meaning of exempted services. So, in case
a perison purchase shares/securities, it is an investment activity
and rfio reversal of Cenvat Credit is required.

The ' adjudicating authority has completely ignorgd the
fund$mental principle that in order to levy service tax there
should be a service provider and a service receiver. In the
prese;nt case they cannot be termed as Service Provider. It is
clear% that buying and selling of shares on own account does not
amo#elnt to service as the said activity is not for another person
WhiC!h is the condition precedent in sub-section 44 of Section
65D 'of the Finance Act, 1994. So, buying and selling shares in
them own account also does not amount to trading as defined in
Rulq 92 (e) of CCR, 2004.

In ithe case of M/s.Swastika Investemart Limited Vs.
Com{fmissioner of C.Ex.. & S.T, Indore (M.P) the Hon'ble
Trib;hnal vide Order dated 31.07.2019 held that buying and
sellil}lg of shared in own account does not amount to trading as
defii%led in Rule 2 (&) of the CCR, 2004 and set aside the demand
and jpenalty.

The)Fz rely upon the Hon’ble Tribunal’s order dated 15.04.2021in
a siimilar matter of Ace Creative learning Pvt Ltd Vs.
Corrilmissioner of Central Tax, Bengaluru South.

It 1é clear in the subject matter that they are not a trader in
secquities and the question of reversal of proportionate credit

on common input services used for trading and output services,

undgher Rule 6 (3) (b) does not arise.
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Viii)% They also rely upon Letter F.No. 137/25/2011-Service Tax dated
' 3.8.2011 of the CBIC.

ix) As trading of share executed through Contract Note only which
includes both sale and purchase, delay charges are always
collected through separa‘fe accounting. The delay charges are
not in the nature of services and neither is it taxable services
not exempted services, hence, no input credit is liable to be
1 reversed.

x) | The extended period of limitation has been wrongly invoked
- and substantial demand is barred by limitation. The period in
E dispute is F.Y. 2016-17 and F.Y. 2017-18 and the SCN was
E issued on 25.11.2019 which is substantially time-barred.
% Suppression cannot be alleged as they have been regularly
. filing returns and have provided all the information anld

records during the audit and the SCN is an outcome of the

audit. They rely upon decisions in various cases.

6. E:’ersonal Hearing in the case was held on 16.09.2021 through
Virtu# mode. Shri Mukesh Laddha, CA, appeared on behalf of the
app(__ell#ant for the hearing. He reiterated the submissions made in appeal
mexﬁb#andum and those made in additional submissions during
hearirig.
|

7. i have gone through the facts of the case, submissions made in the
Appedil'Memorandum, and submissions made at the time of personal
hearixé‘g and material available on records. I find that the appellant.
are pléoviding taxable as well as exempted/non-taxable services and had
avail | full Cenvat credit on common inputs services and not
maintained separate records for the common input services. Therefore,
the nétice has been issued to them proposing reversal of proportionate

| _Cenvdt Credit in terms of Rule 6 (3) of the CCR, 2004.
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7.1 The appéellant have contested the issue on the grounds that
+rading of shai'es on their own account does not amount to service as the
said agtivity 1$ not for another person which is the condition precedent
in sub’ sectmn 44 of Section 65B of the Finance Act, 1994. So, buying
and selling bhares in their own account also does not amount to trading
as defined 1n Rule 2 () of CCR, 2004. They have also relied upon the
decision of the Hon’ble Tribunal in the case of M/s.Swastika
Investpmart lelted Vs. Commissioner of C.Ex., & S.T, Indore (M.P)

and Ate Creative learning Pvt Ltd Vs Commissioner of Central Tax,

Bengaluru Sqf‘uth.

8 1 find i;hat Rule 6 (1) of the CCR, 2004 was amended w.e.f
01.04.2016 Vnde Notification No. 13/2016-CE (NT) dated 01.03.2016. In @
the amended Rule 6 (1), Explanation 3 was inserted Wthh reads as
under -

i
“Fdr the purposes of this rule, exempted services as defined in clause

(e)fof rule 2 shall include an activity, which is not a ‘service’ as

deﬂned in section 65B(44) of the Finance Act, 1994.”

g1 In view of the changes brought out in legal provisions through
Notification No. 13/2016-CE (NT) dated 01.03.2016, w.ef 01.04.2016,

exempted se{rvmes also included an activity whlch is not a service .in

terms of the definition given in Section 65B(44) of the Finance Act,
1994 Accorthngly, the exempted serwces referred to in Rule 6 (3)
inclufdes an act1v1ty which is not a service. The period in dispute in the
presdnt appieal is F.Y. 2016-17 and F.Y. 2017-18 (upto June, 2017).
Consequently, the issue has to be examined in the light of the
provisions of the amended Rule 6 of the CCR, 2004 The trading of
shares by tHe appellant on their own account may not amount to service

as contended by the appellant. However, from 01.04.2016, for the

purpose of Rule 6 of the CCR, 2004, the appellant’s activity of trading of
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8.2 In view of the amended Rules, it is clear that the appellant, who
are pﬁoviding taxable services as well as engaged in trading of shares on
their bwn account, and had availed full Cenvat credit on common input

servides are liable to reverse the proportionate Cenvat credit in terms of

Rule 6 (3)/(34) of the CCR, 2004.

8.3 iAs regards the judgementé relied upon by the appellant, I find
that ihe same are not applicable to the facts of the present appeal
inasn‘;iuch as the judgement in the case of M/s. Swastika Investemart
Limitied Vs. Commissioner of C.Ex., & S.T, Indore (M.P) was
prondiunced in the context of Rule 6 of the CCR, 2004 as it stood prior to
its adllendment w.e.f 01.04.2016. I further find that in the case of Ace
Creat%ive learning Pvt Ltd Vs. Commissioner of Central Tax, Bengaluru
Soutli, there is no reference to either the amended Rule 6 (1) of the
CCR,| 2004 or Notification No. 13/2016-CE (NT) dated 01.03.2016.
Theréi,fore, the said judgement is distinguishable from the facts and

legal ibosition involved in the present appeal.

9. ;The appellant have also raised the issue of limitation. In this
_regar;ﬂ, I find that the fact of the appellant availing full Cenvat Credit
on cd:mmon input services without maintaining separate records for
taxab%le services and exempted services came to the notice of the
depanf‘tment only in the course of the audit of the appellant’s records.
The ;élppellant had not declared to the department the fact of their
being§ engaged in providing taxable services as well as exempted-
serviées and neither was the fact that full Cenvat Credit was being
availé‘:d in respect of common input services. Non furnishing of the
detaiis/information in the statutory returns fﬂ'ed with the department is
clear]j,y suppression bf material facts from the department. I, therefore,

l
find 'ﬂhat the extended period of limitation has been rightly invoked.
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10. In view: of the above discussions and the material available on

record,| 1 xeject the appeal filed by the appellant and uphold the

impughed ordpr.

1. *"-mmﬁﬁﬁmmmmmﬁmmﬁ

‘he apﬁ)eal filed by the appellant stands disposed off in above

T

terms. '

' ( Akhilesh Kumar )
Commissioner (Appeals)

Attestled: Dates—.,10.2021. .
‘;/:/ “ J, :{:}”‘-‘,

(N.Suryanarfﬁyanan. Iyer) \ " j

Supettintendént(Appeals), '

CGS1T, Ahméddabad.

BY RPAD / SPEED POST
To

M/sBeadline Broking Ltd, Appellant
101-108, Vishwa Comples,

Opp. Jain Derasar,Navrangpura,

Ahmedabad — 380 009,

The As:sistant Commissioner, Respondent,
CGST & Central Excise,

Divisian- Gandhinagar

Copy| to: |
|.|The Chief Commissioner, Central GST, Ahmedabad Zone.
2.|The Commissioner, CGST, Gandhinagar.
3.|The Assmtant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OTA)
Vékﬁuardi File.
5.| P.A. File.




